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MVEMORANDUM OPI NI ON

VWELLS, Judge: Respondent determ ned that petitioner is not
entitled to an abatenent of interest pursuant to section 6404(e)!?

for 1998, 1999, and 2000. The issue for decision is whether

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended.
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respondent’s refusal to abate interest constitutes an abuse of
di scretion.

Backgr ound

The parties’ stipulations are incorporated into this
Menor andum Opi ni on by reference and, accordingly, are found as
facts in the instant case. At the tinme he filed his petition,
petitioner resided in Tanpa, Florida.

On August 22, 2001, Internal Revenue Service (IRS) Agent
Julie A Kelley (Agent Kelley) initiated exam nation of
petitioner’s 1999 return. On Septenber 10, 2001, Agent Kelley
initiated exam nation of petitioner’s 1998 return. On
Sept enber 25, 2001, Agent Kelley worked on notices of proposed
adjustnents to itens reported on petitioner’s inconme tax returns
for 1998 and 1999.

On Septenber 27, 2001, Agent Kelley sent petitioner a letter
requesting an extension of the [imtations period for assessing
petitioner’s taxes for 1998. Agent Kelley drew up a Revenue
Agent Report on Cctober 2, 2001. Petitioner discussed the
Revenue Agent Report with Agent Kelley on October 5, 2001.
Subsequent |y, petitioner discussed the Revenue Agent Report with
his representative, Laynond Cloud (M. doud), and informed Agent
Kell ey on COctober 22, 2001, that he would not agree to sign a
report until adjustnments to all of his returns under audit were

consolidated into one report. On Cctober 24, 2001, Agent Kelley
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started the exam nation of petitioner’s 2000 tax return.
On Cctober 31, 2001, Agent Kelley prepared notices of proposed
adjustnent to itens reported on petitioner’s return for that
year.

Agent Kell ey, her supervisor, Goup Manager Patricia Carter
(Goup Manager Carter), petitioner, and M. Coud held a
t el ephone conference on Novenber 7, 2001. The parties to the
t el ephone conference agreed that M. Coud had until Novenber 23,
2001, to decide whether the case should be cl osed unagreed.

On Novenber 14, 2001, petitioner retained Fred Schultz
(M. Schultz) as his representative. On Novenber 20, 2001,
M. Schultz contacted Agent Kelley by phone and faxed her a
power of attorney form

On Decenber 7, 2001, Agent Kelley prepared a notice of
proposed adjustnent regarding petitioner’s return for 2000. On
Decenber 17, 2001, Agent Kelley continued working on the case.
On Decenber 18, 2001, Agent Kelley prepared notices of proposed
adjustnent to itens reported on petitioner’s returns for 1998 and
1999. During early January 2002, Agent Kelley faxed M. Schultz
a revi sed Revenue Agent Report and schedul ed a conference with
M. Schultz for January 10, 2002. At the January 10, 2002,
conference, Agent Kelley and M. Schultz could not reach an
agreenent. Consequently, Agent Kelley and M. Schultz schedul ed

a subsequent neeting, and M. Schultz agreed to provide
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addi tional information before that conference. On January 18,
2002, M. Schultz provided the additional information. On
January 22, 2002, Agent Kelley, M. Schultz, petitioner, and
G oup Manager Carter attended a conference, at which they could
not agr ee.

During February 2002, Agent Kelley was tenporarily
reassi gned. On February 4 and 14, 2002, Agent Kelley infornmed
M. Schultz of the tenporary reassignnent. Agent Kelley was
tenporarily reassigned during parts of February and March 2002.
On March 4, 2002, Agent Kelley contacted M. Schultz and worked
on petitioner’s case. On April 17, 2002, respondent determ ned
that the case should be closed unagreed. On April 23, 2002,
respondent cl osed the case unagreed.

On May 2, 2002, respondent issued petitioner a Letter 950
(30-day letter) for 1998, 1999, and 2000. On May 31, 2002,
M. Schultz requested consideration by respondent’s Appeal s
Ofice. On June 17, 2002, respondent’s Tanpa Appeals Ofice
received petitioner’s file. On June 25, 2002, respondent
assigned petitioner’s case to Appeals Oficer Roger Caruso
(AO Caruso) and nailed petitioner a letter informng himof
AO Caruso’s recei pt of the case.

On July 5, 2002, respondent sent petitioner a Form 872,
Consent to Extend the Tinme to Assess Tax, for 1998 and 1999.

Initially, M. Schultz infornmed respondent that petitioner did
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not want to extend the period of Iimtations. However, |ater
in July, M. Schultz agreed to extend the period of limtations
to March 31, 2003, and AO Caruso prepared a new Form 872.
On August 2, 2002, AO Caruso received the Form 872 signed by
petitioner, extending the period of limtations to March 31,
2003, for assessnent of petitioner’s 1998 incone taxes.

From Sept enber 9 through 13, 2002, AO Caruso attended
medi ation training. On Septenber 16, 2002, the parties agreed to
hol d an Appeal s conference on Novenber 7, 2002. On Cctober 7,
2002, Appeals Oficer Nelson Leduc (AO Leduc) replaced AO Caruso.
M. Schultz and respondent each left a voicemail for the other in
Cctober. On October 31, 2002, AO Leduc prepared a formto extend
the period of Iimtations for assessnment until Decenber 31, 2003.
However, at the Appeals conference held on Novenber 7, 2002,
M. Schultz declined to extend the period of limtations for
assessnment and instead requested 2 weeks to review rel evant tax
| aw. Between Novenber 25 and Decenber 5, 2002, M. Schultz and
AO Leduc discussed extending the period of Iimtations.
Respondent received frompetitioner a signed extension of the
period of limtations on assessnent on Decenber 5, 2002,
extending the limtations period to Decenber 31, 2003, for 1998
and 1999.

AO Leduc was on annual |eave from Decenber 14, 2002, to

January 13, 2003. On January 13 and 14, 2003, AO Leduc contacted
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petitioner to ascertain petitioner’s position regarding an
Appeal s conference that had been schedul ed for February 10, 2003.
On January 16, 2003, AO Leduc received petitioner’s witten
position. As schedul ed, AO Leduc, petitioner and M. Schultz met
for an Appeal s conference on February 10, 2003. M. Schultz
contacted AO Leduc on March 17, 2003, and stated that the
request ed docunents would be mailed the next day. After

recei ving the docunents on March 26, 2003, AO Leduc initiated
review of the material on April 1, 2003. After reaching a
decision on April 2, 2003, AO Leduc nuailed the decision to

M. Schultz and al so sent the case to respondent’s techni cal
section for final conputation.

On May 12, 2003, AO Leduc mailed to M. Schultz Form
870-AD, O fer to Waive Restrictions on Assessnment and Col |l ection
of Tax Deficiency and to Accept Overassessnment. After a
t el ephone call fromeach party, AO Leduc received the signed
Form 870- AD on June 5, 2003, signed it, and sent it to Appeals
Team Manager Chester Kreidich (ATM Kreidich). On June 5, 2003,
AO Leduc prepared an “Appeals Transmittal and Case Menn.” On
June 12, 2003, ATM Kreidich signed the Form 870- AD.

On July 7, 2003, the Tanpa Appeals Ofice cl osed
petitioner’s case. The Tanpa Appeals Ofice thereafter sent
petitioner’s case file to the Jacksonville Appeals Ofice to

conpl ete processing the case. On July 15, 2003, the Jacksonville



- 7 -

Appeals Ofice received the file. On August 5, 2003, the
assessnment date was entered into the RS s conputer system

On August 25, 2003, the I RS assessed deficiencies in
petitioner’s income tax, with interest, as follows: For 1998,
a deficiency of $2,308 and $833.54 of accrued interest (interest
calculated fromApril 16, 1999, to August 25, 2003); for 1999,
a deficiency of $26,916 and $6, 885. 15 of accrued i nterest
(interest calculated fromApril 16, 2000, to August 25, 2003);
for 2000, a deficiency of $34,328 and $4, 948. 79 of accrued
interest (interest calculated fromApril 16, 2001, to August 25,
2003) .

On Septenber 22, 2003, petitioner filed Form 843, Caimfor
Ref und and Request for Abatement. Petitioner requested interest
abatenment as follows: For 1998, $312.55 of interest abatenent;
for 1999, $3,430.19 of interest abatenent; and for 2000,
$3, 648. 65 of interest abatenent. Subsequently, the IRS sent
petitioner a letter stating that petitioner’s request for
i nterest abatenent had been forwarded to respondent’s Menphis
Ofice for review

After assignnment of the request for interest abatenent to
Revenue Agent Susan Harbin (Agent Harbin) in Jacksonville,
Fl orida, on Septenber 29, 2004, Agent Harbin suspended the
i nterest which had accrued during a portion of the exam nation

and ot herw se proposed to deny petitioner’s request for interest
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abatenent. Agent Harbin infornmed petitioner of her decisions by
| etter on Novenber 22, 2004. The IRS adjusted petitioner’s
account to reflect statutory suspension of interest of $342.37
for 1998 (for Cctober 15, 2000, to May 22, 2002) and of $811.61
for 1999 (for QOctober 15, 2001, to May 22, 2002). On Decenber 4,
2004, petitioner sent the IRS a letter requesting abatenent in
full. The Jacksonville Appeals Ofice sent petitioner a letter
on Decenber 20, 2004, acknow edging receipt of petitioner’s
request for interest abatenent.

On January 4, 2005, M. Schultz contacted the IRS to inquire
about petitioner’s request for interest abatenent. On January 7,
2005, respondent informed M. Schultz that petitioner’s request
for interest abatement would be forwarded to the Area Director.
After the I RS assigned petitioner’s request for interest
abat enent on January 21, 2005, to Appeals Oficer Charles Kelly
(AO Kelly) in the Jacksonville Appeals Ofice, AO Kelly sent
petitioner a letter dated January 27, 2005, acknow edgi ng recei pt
of petitioner’s request for interest abatenent.

AO Kelly sent petitioner a letter dated March 31, 2005,
summari zing petitioner’s request for interest abatenent. It
included a tinmeline of petitioner’s case and anal yzed his
request. In the letter, AO Kelly informed petitioner that
respondent had determ ned that delays in petitioner’s case were

not unreasonable. AO Kelly also requested that petitioner
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provide contrary authority. After the aforenentioned statutory
suspension of interest, the IRS prepared an “Appeals Transm ttal
Menor andum and Case Menp” on May 18, 2005, and the IRS issued a
Ful | Di sal | owance/ Fi nal Determ nation regarding petitioner’s
request for interest abatenent, which incorporated by reference
the March 31, 2005, letter to petitioner.

Di scussi on

Pursuant to section 6404(e)(1),2? the Conm ssioner may abate
an assessnent of interest on: (1) A deficiency attributable to
an unreasonable error or delay by an IRS official in performng a
m ni sterial or managerial act or (2) a paynent of tax to the
extent that an error or delay by the taxpayer in paying such tax
is attributable to an IRS official being erroneous or dilatory in
perform ng a managerial or mnisterial act.

I n deciding whether to grant relief, an error or delay by an
of ficer or enployee of the IRS shall be taken into account only
if no significant aspect of such error or delay can be attributed
to the taxpayer involved, and after the I RS has contacted the
taxpayer in witing wth respect to such deficiency or paynent.

Id. Section 6404(e) is not intended to be routinely used to

2Congr ess anmended sec. 6404(e) in 1996 to permt abatenent
of interest for “unreasonable” error and delay in performng a
m ni sterial or “managerial” act. Taxpayer Bill of Rights 2,
Pub. L. 104-168, sec. 301(a)(1) and (2), 110 Stat. 1457 (1996).
That anmendnent applies to tax years beginning after July 30,
1996. 1d. sec. 301(c), 110 Stat. 1457.
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avoi d paynment of interest. Rather, Congress intended abatenent
of interest only where failure to do so “would be w dely
perceived as grossly unfair.” H Rept. 99-426, at 844 (1985),
1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208 (1986),
1986-3 C.B. (Vol. 3) 1, 208.

The term “m nisterial act” means a procedural or nechani cal
act that does not involve the exercise of judgnent or discretion
and that occurs during the processing of a taxpayer’s case after
all prerequisites to the act, such as conferences and revi ew by
supervi sors, have taken place. See sec. 301.6404-2(b)(2),
Proced. & Adm n. Regs. A decision concerning the proper
application of Federal tax lawis not a mnisterial act. See id.

The term “manageri al act” neans an adm ni strative act that
occurs during the processing of a taxpayer’s case involving the
tenporary or permanent | oss of records or the exercise of
judgnent or discretion relating to managenent of personnel.

See sec. 301.6404-2(b)(1), Proced. & Adm n. Regs. A decision
concerning the proper application of Federal tax lawis not a
managerial act. See id.

The standard for review ng the Comm ssioner’s decision

regardi ng abatenment of interest is abuse of discretion. See sec.

6404(h); Canerato v. Conmm ssioner, T.C Meno. 2002-28.

Ceneral ly, the taxpayer nust show that, by denying an abat enent

of interest, the Conmm ssioner exercised his discretion
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arbitrarily, capriciously, or w thout sound basis in fact or |aw

Lee v. Commm ssioner, 113 T.C. 145, 149 (1999); Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999). However, “The Conm ssi oner

is in the best position to know what actions were taken by IRS
of ficers and enpl oyees during the period for which petitioners’
abat enent request was made and during any subsequent inquiry

based upon that request.” Jacobs v. Conm ssioner, T.C Meno.

2000- 123.

Petitioner alleges that the IRS commtted unreasonabl e
errors or delays in performng nmanagerial or mnisterial acts.
In order to qualify for relief pursuant to section 6404(e), a
t axpayer mnmust generally establish a direct causal |ink between an
unreasonabl e error or delay by the IRS in perform ng mnisterial
or managerial acts and a specific period during which interest

accrued. @ierrero v. Comm ssioner, T.C Meno. 2006-201; Braun v.

Conmi ssioner, T.C. Menp. 2005-221. Petitioner failed to

establish a direct causal |ink between a clainmed unreasonabl e

error or delay by the IRS and a specific period during which

interest accrued on his liabilities. Consequently, the

Comm ssioner’s final determnation letter did not address that

claim Accordingly, petitioner’s argunent is without nerit.
Additionally, petitioner alleges that there was an

unreasonabl e error or delay “in the return of the case to the

agent fromreview since the report was witten incorrectly.”
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However, we can find no evidence in the adm nistrative record of
any error or delay in the preparation of a report. Petitioner
al so alleges that there was an unreasonable error or delay in
“the time [the case] was in the Appeals division and transferred
to the Mam Ofice and then back to Tanpa.” However, we can
find no evidence in the admnistrative record that petitioner’s
case was ever transferred to the Mam Appeals Ofice.

We concl ude that petitioner has failed to show that any of
respondent’s enpl oyees or officers conmtted an unreasonabl e
error or delay in performng mnisterial or managerial acts.
Accordingly, we hold that respondent’s denial of petitioner’s
request for interest abatenent was not arbitrary, capricious, or
W t hout sound basis in fact or |law, and we uphol d respondent’s
final determ nation not to abate interest.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant, noot or wthout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




